UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
ELOUISE PEPION COBELL, et al.,
Plaintiffs,
V.

Civil Action Number 96-1285 (RCL)

GALE A. NORTON, Secretary of the
Interior, et al.,

Defendants.
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MEMORANDUM AND ORDER

This matter comes before the Court on plaintiffs motion for sanctions and a contempt finding
pursuant to Rule 56(g) [1129-1], which was filed on February 15, 2002. Also before the Court is
plaintiffs consolidated motion for leave to amend the motion for sanctions [1326-1] and motion to
amend [1326-2], which were filed on June 4, 2002. Upon consideration of plaintiffs motions,
defendants opposition briefs thereto, plaintiffs reply briefs, and the gpplicable law in this case, the
Court finds that plaintiffs motion for sanctions should be granted in part and denied in part, and that

plaintiffs motions for leave to amend and to amend should be denied.

I. BACKGROUND

On August 27, 1999, Gene L. Dodaro, principa assistant to the Comptroller General, sent a

letter to John Berry, Assigtant Interior Secretary — Policy Management and Budget (the “GAO



Letter”). Dodaro noted that he was responding to Berry’ sletter of June 18, 1999 seeking the
assigtance of the Generd Accounting Officein evauating a series of records that Berry believed “may
contain Indian accounting records subject to disclosure in the Cobell litigation,” specificaly requesting
any “historica information about the nature of any accounting regarding individua Indian accounts that
was undertaken by GAO in the past, including the standards and procedures that GAO may have
employed.” GAO Letter at 1. Inresponse, Dodaro explained that
no one currently employed at GAO participated in audits of the IIM accounts, which took
place at various times from the 1920's through the 1950's. Given the number of years that have
passed, we have no direct knowledge about the nature of any accounting regarding individua
Indian accounts previously undertaken by GAO, or the standards or procedures used.
Id. Dodaro continued:
Over the past several weeks, GAO daff have had numerous telephone conversations with
members of your staff and attorneys from the Justice Department, as well as ameeting with
Treasury officids, to answer questions and share information. In response to questions, we
have explained that our records do not establish that GAO conducted a“find” GAO
comprehensive audit of 1IM accounts, nor do they establish any regular practice of auditing 11M
accounts.
Id. a 2. Theletter contains the following handwritten notation on itsfirst page: “ Dee — p/s copiesto al
Cobdl Team a DOI, BL et d. JB."*
On September 19, 2000, defendants filed their third Phase |1 motion for partid summary
judgment, relating to adleged settlement of accounts by the Treasury Department and Generd

Accounting Office (“Third Motion”). Defendants stated:

! Additionaly, during the recent contempt trid in the present case, Robert Lamb, Deputy
Assigtant Interior Secretary for Budget and Finance, tetified that the GAO Letter had been sent to the
Cobdll litigation team. Contempt Il Trid, Jan. 14, 2002, at 2955.
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Between 1817 and 1951, the Defendants were subject to and complied with severd statutes
that required the routine audit of al credits and disbursements of Indian disbursing agents who
handled individud Indian monies. Because Defendants complied with the statutes defining their
accounting obligations for the period 1817 to 1951, Plaintiffs are not now entitled to an
accounting or reconciliation that requires the Defendants and this Court to revigt transactions
ettled in accordance with law. For these reasons and for the reasons set forth in the
accompanying Memorandum, the Defendants move for summary judgment that neither the
American Indian Trust Fund Management Reform Act of 1994 nor any other law requires
Defendants to account today for transactions that occurred in individua Indian money accounts
prior to 1951.

Third Motion a 1. Defendants accompanying memorandum clarified the specific basis for these
cdams, arguing thet

between 1817 and 1951, governing law required each disbursing agent to submit his accounts,
including those relating to 11M accounts, for settlement.  Settlement consisted of a double audit
—one by the Indian Office in Washington D.C. and then by a second agency (the Department
of the Treasury (“Treasury”) until 1921 and the Generd Accounting Office (*GAQO”) between
1921 and 1951). This settlement process provided aregular and specific procedure for
checking the accuracy of accounts maintained on behdf of individud Indians and was the only
accounting or reconciliation required by law a the time.

Mem. in Support of Third Motion at 1-2 (footnote omitted). In support of their motion for partid
summary judgment, defendants submitted an affidavit from Frank Sapienza, director of the Indian Trust
Accounting Divison of the Generd Services Adminigration (“the Sgpienza Affidavit™), which
defendants included as Exhibit 7 to the Third Motion. In the third paragraph of the affidavit, Sgpienza
summarizes his conclusons:

In generd, | determined that . . . (3) from 1921 to 1951, three government agencies —the
Indian Office (now the Bureau of Indian Affairsor BIA), the Treasury Department, and the
GAO - each dedlt separately with 11M accounts. All three agencies had separate accounting
controlsin place for ensuring that 11IM accounts were properly processed and the balances
were accurately stated. The Indian Office and the Treasury Department used internal control
procedures to ensure the accuracy of the transactions they processed. The GAO later audited
those same transactions to prove their accuracy and vdidity, and any exceptions were promptly
resolved.



Sapienza Aff. 3. Based on the representations made in the Sgpienza Affidavit and the memorandum
accompanying the Third Motion, defendants moved for partid summary judgment, on the grounds that
they were not required to submit an accounting that revisited any transactions that were subject to this
“double auditing” process. Mem. in Support of Third Motion a 2. Faintiffsfiled abrief opposing the
Third Motion on November 3, 2000. Part IV of the opposition brief and 41 pages of the evidentiary
gppendix submitted in conjunction with the oppogition brief dedlt exclusvely with the clams asserted in
the Sgpienza Affidavit.

On February 1, 2002, defendants sought leave of the Court to withdraw the Third Motion from
the record in thiscase. At the same time that they filed their opposition brief, plaintiffs moved for
sanctions and a contempt finding under Rule 56(g) of the Federal Rules of Civil Procedure, asserting
that defendants had submitted an affidavit in bad faith in connection with the Third Motion. On March
11, 2002, the Court ordered the Third Motion to be withdrawn from the record. On June 5, 2002,

plaintiffs moved to amend their motion for sanctions to add additiona respondents.

1. ANALYSS
A. Fantiffs Motion for Rule 56(g) Sanctions
Rule 56(g) of the Federd Rules of Civil Procedure provides:

Should it gppear to the satifaction of the court a any time that any of the affidavits presented
pursuant to this rule [governing motions for summary judgment] are presented in bad faith or
soldy for the purpose of delay, the court shall forthwith order the party employing them to pay
to the other party the amount of the reasonable expenses which thefiling of the affidavits caused
the other party to incur, including reasonable attorney’ s fees, and any offending party or
attorney may be adjudged guilty of contempt.



The bass of plaintiffs motion for sanctions and a finding of contempt is that defendants
misrepresented the nature of the accountings conducted by the Genera Accounting Office between
1921-51 by filing a materidly mideading affidavit in conjunction with the Third Motion. Section I1.E of
the Third Motion was entitled “In 1921, Congress Created GAO and Assigned to GAO the
Accounting duties for, inter dia, Individud Indian Monies” 1d. a 14. Inthis section, defendants
explained that

[p]ursuant to the Budget and Accounting Act of 1921, disburang agents would prepare their

accounts in accordance with the regulations of Interior and submit those accounts to GAO.

The accounts were audited for “compliance with the laws, regulations and decisons governing

the expenditure of Indian moneys. The accountings embraced “both collections and

disbursements for the account of the individud Indian.”
Id. at 15-16.2

The next paragraph asserted that “ Indian agents' accounts were settled in this manner on a
routine bass through 1950. Interior’s regulations specificaly addressed the settlement of accounts and
required that receipts and disbursements of individua Indian monies be subject to the settlement
procedure.” |d. a 16. Defendants primary authority for this assertion was paragraphs 45 and 52 of
the Sapienza Affidavit. Paragraph 52 of that affidavit Sates:

In sum, between 1921 and 1950, three government agencies — the Indian Office (now the

BIA), the Treasury Department, and the GAO — each dealt separately with accounts. All three

agencies had separate accounting controlsin place for ensuring that accounts were properly
processed and the balances were accurately stated. The Indian Office and the Treasury

2 According to the Sapienza Affidavit, these disbursing agents were bonded officials who “could
deposit money from severa sources, including individud Indian moneys.” However, “[t]he authority of
disbursing officers was limited to making payments involving routine matters with prior gpprova. They
were not authorized to make payments requiring judgment of vaidity or weighing evidence on the
goplications of law.” Sgpienza Affidavit 1 18.



Department used internal control procedures to ensure the accuracy of the transactions they
processed. The GAO later audited those same transactions to prove their accuracy and
vaidity, and any exceptions were promptly resolved.

Sapienza Aff. 1 52.

Defendants also stated that athough not al of the settled accounts are extant, “there are strong
indications that the missing accounts were actualy settled in accordance with the requirements of law,
as st forth more fully in the Declaration of Frank Sepienza” Mem. in Support of Third Motion at 17
n.10. Defendants dso relied upon excerpts from one of the settled accounts that Sapienza had attached
to his affidavit, declaring that “[t]hese excerpts demondtrate that the settlement of accounts by GAO
involved a detailed procedure for verifying reported transactions by comparison to supporting
documentation and correction of al errors where necessary.” 1d. at 18.

However, the assertions made in the Sapienza Affidavit are belied by the GAO Letter, which
had been digtributed by Assistant Secretary Berry to the Interior officids in charge of the present
litigation. The GAO Letter clearly states that the records of the Generd Accounting Office “do not
establish that GAO conducted a‘find’ GAO comprehensive audit of 1M accounts, nor do they
establish any regular practice of auditing 1IM accounts.” Defendants purport to explain the apparent
contradiction by claming that the “accounts’ that Sgpienza refersto in his affidavit were not individua
Indian trust accounts, but accounts of government disburang agents of the Indians. Therefore,
defendants clam, they were completely accurate when they argued that the disburang agent accounts —
which included some transactions involving individua Indian trust moneys, but were not the same as
individud Indian trust accounts —were regularly reviewed by GAO.

However, an examination of the Sapienza Affidavit demondrates that it was not aways made



clear which “accounts’ Sapienza was referring to.  Although the discussion preceding paragraph 52
involves disbursing agent accounts, paragraph 52 itsdlf tracks the language of paragraph 3 nearly word-
for-word, and paragraph 3 clearly refersto I1M accounts, not disbursing agent accounts:
In generd, | determined that . . . (3) from 1921 to 1951, three government agencies —the
Indian Office (now the Bureau of Indian Affairs or BIA), the Treasury Department, and the
GAO — each dedlt separately with [1M accounts. All three agencies had separate accounting
contralsin place for ensuring that 11IM_accounts were properly processed and the balances
were accurately stated. The Indian Office and the Treasury Department used internal control
procedures to ensure the accuracy of the transactions they processed. The GAO later audited
those same transactions to prove their accuracy and vdidity, and any exceptions were promptly
resolved.
Sapienza Aff. 1 3 (emphasis added). The statements in this paragraph are false because, as Assstant
Dodaro had informed defendants in the GAO Letter, the GAO never “dedt separately with 1M
accounts,” nor did it have “ separate accounting controls in place for ensuring that 1IM accounts were
properly processed and the balances were accurately stated.”
In short, when the Sapienza Affidavit discusses * accounts,” sometimes Sapienzais referring to
Indian dishurang agent accounts, and sometimes heisreferring to individua Indian money accounts. It
isthus entirely false for defendants to contend that the Sapienza Affidavit does not contradict the GAO
Letter because the affidavit “is careful to distinguish between a direct audit of [IM accounts and the
indirect audit provided by the settlement of the disbursing agents' accounts.” Defs.” Opp. to PIs” Feb.
15, 2002 Mot. for Sanctions and a Contempt Finding Pursuant to Fed. R. Civ. P. 56(G) (“Defs.’
Opp.”) at 11.

It isaso untrue that “the Third Motion made clear . . . that the [GAQ] settlement process

provided for an indirect, rather than direct, audit of 1IM accounts; it provided, in other words, for the



Settlement of the Indian disbursing agents' accounts and, through these, of any [IM accounts for which
these agents were responsible” 1d. a 10. Indeed, far from providing clarity in the memorandum they
filed in support of their Third Motion, defendants seem to have taken full advantage of the mideading
amilarity of the terms* Indian disbursaing agent accounts’ and “individua Indian trust accounts’ by
blurring the digtinctions between these terms, and making no attempt to clarify to the reader which
“accounts’ are being discussed.

For example, during their discussion of the years 1921-51, which is supported by citations to
the Sgpienza Affidavit, defendants include the following statement: “There is no question thet the
accounts of individua Indians were routinely reviewed and corrected by both Interior and GAO
between 1921 and 1951." Mem. in Support of Third Motion a 17. Although it may have been the
case that the GAO audited the accounts of Indian disbursing agents, it isfase to dam that the
“accounts of individua Indians were routinely reviewed and corrected” by the GAO. In fact,
defendants knew from the GAO Letter that the records of that agency contained no evidence that the
GAO had established any regular practice of auditing 1M accounts during the years in question.
Neverthdess, defendantsinssted that “there [was] no question” that these accounts were subject to
routine review by GAO, and repeated this statement verbatim in their statement of undisputed facts,
which defendants submitted in support of the Third Motion. Defs.” Statement of Undisputed Factsin
Support of Third Motion at 15.

Additiondly, defendants twice clamed in their memorandum submitted in support of the Third
Motion that during the years in question, the governing law required each Indian disbursing agent

to submit his accounts, including those relating to 11IM accounts, for settlement.  Settlement



conssted of adouble audit —one by the Indian Office in Washington, D.C. and then one by a
second agency (either Treasury or GAO). This system provided aregular and specific
procedure for checking the accuracy of accounts maintained on behdf of individud Indians and
was the only accounting or reconciliation required by law at the time.
Mem. in Support of Third Motion at 1-2, 22. Having received the GAO Letter, defendants knew that
the records of the GAO “do not establish that GAO conducted a‘final” GAO comprehensive audit of
[IM accounts, nor do they establish any regular practice of auditing 11M accounts.” Given that there
was no evidence that the GAO had established any regular practice of auditing 11M accounts, it was
fdse for defendants to claim that the settlement of the accounts maintained by Indian disbursing agents
“provided aregular and specific procedure for checking the accuracy of accounts maintained on behalf
of individud Indians”

In sum, despite the fact that the Interior officidsin charge of the present litigation possessed a
letter from the Genera Accounting Office declaring that GAO had neither conducted a comprehensive
audit of 11M accounts, nor established any regular practice of auditing 1M accounts, defendants filed an
affidavit in support of their motion for partid summary judgment representing that the GAO “dedlt
separatdy with 1IM accounts’ and that it had “ separate accounting controlsin place for ensuring that
[1M accounts were properly processed and the balances were accurately stated.” Moreover,
defendants made no attempt to inform the Court of the fasity of the information contained in the
affidavit. Defendants attempts to deceive the Court are only made more repugnant by the fact thet, in
their opposition brief to plaintiffs motion for sanctions, defendants attempted to shift the blame for ther
mideading Satements to plaintiffs, daming that plaintiffs “ play[] off the inherent ambiguities of such

terms as ‘accounting’ and ‘audit.”” Defs” Opp. a 9. As dubious assertions go, this ranks down at the



bottom with “It depends on what the meaning of the word ‘is’ iS”

Therefore, the question that the Court must answer is whether it gppears to the Court’s
satisfaction that the Sapienza Affidavit was presented to the Court in bad faith. If the Court answers
this question in the affirmative, then the mandatory language in Rule 56(g) requires that the Court “shal
forthwith order” defendants to compensate plaintiffs for the reasonable expenses that the filing of the
Sapienza Affidavit caused plaintiffs to incur.

The Firgt Circuit has observed that “little case law” exists on the gpplication of Rule 56(g). Fort

Hill Builders, Inc. v. Nat'| Grange Mut. Ins. Co., 862 F.2d 11, 16 (1st Cir. 1989). Therefore, “asa

practica matter, a court has wide discretion in deciding what congtitutes ‘ bad faith’ or whether the
introduction of affidavits was ‘ solely for the purpose of delay[.]’”.” 10B CHARLESALAN WRIGHT &
ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE 8 2742 (3d ed. 1998). To aidits
determination, the Court will examine casesin which courts faced the issue of whether to impose
sanctions under Rule 56(g).

In SMS Assocs. v. Clay, 868 F. Supp. 337, 344 (D.D.C. 1994), &f'd, 70 F.3d 638 (D.C.

Cir. 1995), this Court awarded reasonable expenses, including attorneys fees, againgt a defendant who
had “engaged in dilatory tactics expressy designed to prolong this aready unduly protracted litigation,”
presenting affidavits made in bad faith and making untrue representations while under oath. More

recently, in Rogersv. AC Humko Corp., 56 F.Supp.2d 972, 979-81 (W.D. Tenn. 1999), adistrict

court imposed Rule 56(g) sanctions againgt a defendant who had procured an affidavit from the
plantiff’s supervisor fasdy claiming that the supervisor had not known that plaintiff had gpplied for
short-term disability before firing plaintiff. The court noted that “[a]t best, the affidavit contained a
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highly reckless representation of an important fact by Defendant’ s agent which representation
Defendant never sought to expunge from the record despite subsequent notice asto itsfalaty. At
wors, it was a deliberate and calculated misrepresentation abetted by counsdal and designed to thwart
justice and prevent afar resolution of thiscase” |d. at 981.

In Warshay v. Guinness PLC, 750 F. Supp. 628, 639-41 (S.D.N.Y. 1990), the court imposed

Rule 56(g) sanctions in the amount of $10,000 againg a plaintiff, concluding thet if the plaintiff had not

fasdy dleged that he was not based in New Y ork, it might have not have been necessary to deny the

defendant’ s motion for summary judgment. In Barticheck v. Fidelity Union Bank / First Nat'| State,
680 F. Supp. 144, 150 (D.N.J. 1988), after finding that one of the plaintiffs had filed an affidavit
contradicting her prior deposition testimony, in an attempt to create a materia issue of fact, the digtrict
court ordered the plaintiff to compensate defendants for expenses incurred in responding to her affidavit

intheir reply brief. And in Acrotube, Inc. v. JK. Fin. Group, Inc., 653 F. Supp. 470, 477-78 (N.D.

Ga. 1987), one of the defendants had fasdy dleged in an affidavit that, in an earlier Sate court
proceeding, he had never admitted to default on the loan that formed the basis of the current action.
Finding that “[t]he testimony he offered wasflatly a odds with facts indigputably within his knowledge,”
the digtrict court granted the plaintiff’s motion for sanctions under Rule 56(g).

On the other hand, in Fort Hill Builders, the First Circuit reversed the impaosition of Rule 56(g)

sanctions againgt defendants who had waited to file a bias objection to one of the members of an
arbitration pand until after the pand had ruled againg the defendants. After examining the decisonsin

Acrotube and Barticheck, the First Circuit concluded that by contrast the defendants conduct had

neither been “ particularly egregious’ nor “entirdy unwarranted.” Fort Hill Builders, 866 F.2d at 16.
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Additiondly, in Jaisan, Inc. v. Sullivan, 178 F.R.D. 412 (S.D.N.Y. 1998), the district court decided not

to impose Rule 56(g) sanctions because it concluded that the affidavit submitted by the plaintiff’s
presdent “[did] not contain any perjurious statements or blatant falsehoods” 1d. at 417.

Given the pattern of decait by defendants that was demonstrated in the factua findings made a
the conclusion of the second contempt trid in this case, the Court is unwilling to turn ablind eye to yet
another demongtration of defendants misconduct and their willingness to midead the Court and to
misrepresent the truth whenever it suitsthem. As demongtrated above, the Interior Department officials
in charge of the instant case possessed a letter from the Office of the Comptroller Genera informing
them that GAO had neither conducted afind comprehensive audit of 1M accounts nor established any
regular practice of auditing 1M accounts. Therefore, when defendants submitted the Sgpienza Affidavit
in support of their motion for partid summary judgment, they were filing an affidavit containing materia
representations of fact that defendants knew to befdse. The Court is satisfied that this affidavit was
presented to the Court in bad faith, and it will therefore impose sanctions againgt defendants pursuant to
Rule 56(g) of the Federa Rules of Civil Procedure®

It has been observed that “[a]Ithough only a party may be ordered to pay expenses under Rule
56(g), the rule makes it clear that any offending party or atorney may be held in contempt.” 10B

CHARLESALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2742

3 Moreover, had defendants not withdrawn the Third Motion, the Court would invoke Rule 11
of the Federdl Rules of Civil Procedure sua sponte, and order defendants to show cause why the filing
of the Third Motion did not violate subsection (b) of that Rule. The Court isaso cognizant that it could
invoke its inherent powers to order defendants and their counsel to show cause why they should not be
held in contempt, asit did during the Second Contempt Trial. However, the Court has determined that
such an invocation is unwarranted & the present time.
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(3d ed. 1998). Neverthdess, because defendants withdrew the Third Motion before the Court had the
opportunity to rule on its merits, the Court will exercise its discretion and decline to issue orders to
show cause why defendants and their attorneys should not be held in contempt. The Court has made
this decison for two reasons. First, because defendants withdrew the Third Motion, the sole direct
harm from the filing of the affidavit fell onto plantiffs, who were compelled to file an oppogtion brief in
response to the clams made by the affidavit. Specificdly, the harm to plaintiffs was thet they were
compelled to waste time and resources to oppose the claims asserted in the Sapienza Affidavit. As
dtated above, Part |V of the four-part brief filed by plaintiffsin oppostion to the Third Motion on
November 3, 2000, aswell as 41 pages of the evidentiary gppendix that plaintiffs submitted in
conjunction with their oppaosition brief, dedt exclusvey with the dams assarted in the affidavit.
Therefore, the Court will order defendants to compensate plaintiffs for the reasonable expenses,
including atorneys fees, that plaintiffsincurred in opposng the clams made in the Sgpienza Affidavit, in
order to make plaintiffswhole. Second, other examples of smilarly egregious misconduct, involving the
provison of false information to this Court, have dready been the subject of separate contempt
proceedings. These proceedings were previoudy adjudicated as to Interior Secretary Gale Norton and
Assgtant Interior Secretary Neal McCdeb, and are the subject of pending separate proceedings as to
thirty-nine named individuds, including al of the atorneys who filed the Third Maotion. Therefore, it
does not appear at thistime that additional, separate contempt proceedings are necessary for the
misconduct set forth herein. Nevertheless, counsdl for defendants would be foolish to miscongtrue this
decision by the Court. The misconduct by defendants thet is at issue here was egregious and

undertaken in bad faith, and the Court condemnsit. Accordingly, defendants, who bear the

13



respongbility for this misconduct, have been held accountable herein. But additiond individua
accountability is dready pending for so many other actions that the commencement of another round

now for misconduct that took place in the year 2000 does not appear warranted at thistime.

B. Plaintiffs Motion to Amend

Paintiffs have sought leave from the Court to amend their motion for sanctions to add fifteen
additiond respondents. However, the language of Rule 56(g) plainly states that although any offending
party or atorney may be held in contempt under the Rule, only a party may be ordered to pay
expenses. As noted above, while the Court has ordered defendants to compensate plaintiffs for their
reasonable expenses, the Court has elected not to go forward with contempt proceedings against
defendants or their counsdl. Therefore, because the fifteen persons named by plaintiffs do not include
any partiesto the ingtant suit, the Court would be unable to impose sanctions under Rule 56(g) against

those additiond persons. Accordingly, plaintiffS motion to amend will be denied.

[11.  CONCLUSON
Asadirect result of defendants submisson of the Sgpienza Affidavit, plaintiffs were
unnecessarily required to expend time and resources to oppose the clams set forth in the affidavit.
Accordingly, defendants must compensate plaintiffs for the waste of time and effort that resulted from
defendants filing of an affidavit containing false and mideading representations of fact.
For the reasons st forth herein, it is hereby

ORDERED that plaintiffs motion for sanctions and a contempt finding pursuant to Rule 56(g)
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[1129-1] be, and hereby is, GRANTED in part and DENIED in part. It isfurther

ORDERED that defendants shdl compensate plaintiffs for any reasonable expenses, including
atorneys fees, incurred by plaintiffs as aresult of opposing the clams set forth in the Sgpienza Affidavit
submitted in conjunction with defendants’ Third Maotion. It is further

ORDERED that plaintiffs shal submit to the Court within thirty (30) days an gppropriate filing
detailing the amount of reasonable expenses and attorneys fees incurred as aresult of preparing and
filing their oppogition brief to the Third Motion. Any response thereto shdl be submitted within thirty
(30) days thereefter. It isfurther

ORDERED that plaintiffs motion for leave to amend [1326-1] be, and hereby is, DENIED. It
is further

ORDERED thet plaintiffs motion to amend plaintiffs February 15, 2002 summary judgment
contempt motion and a contempt finding pursuant to F.R.C.P. 56(g) [1326-2] be, and hereby is,
DENIED.

SO ORDERED.

Date:

Royce C. Lamberth
United States Didtrict Judge
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